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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RI CHVOND, MARCH 16, 2000

COVWWONWEALTH OF VIRG NI A

At the relation of the

STATE CORPORATI ON COWM SSI ON CASE NO PUE990349
Ex Parte: In the matter concerning

the participation of incunbent

electric utilities in regional
transm ssion entities

ORDER REQUESTI NG BRI EFI NG

Sections 56-577 and 56-579 of the Virginia Electric Uility
Restructuring Act ("the Act"), Chapter 23 (8§ 56-576 et seq.) of
Title 56 of the Code of Virginia, require Virginia s incunbent
electric utilities to (i) join or establish regional
transm ssion entities ("RTE") by January 1, 2001, and
(1i) obtain authorization fromthe State Corporation Conm ssion
("Comm ssion") to transfer their transm ssion assets to such
RTEs.

The Comm ssion is directed by 8 56-579 B to adopt rules and
regul ations, with appropriate public input, establishing
el ements of RTE structures essential to the public interest.
These elenments are to be applied by the Comm ssion in
determ ning whether to authorize the transfer or control of

i ncunbent utilities' transm ssion assets to RTEs. The


http://www.state.va.us/scc/contact.htm#General

Commi ssion is also directed by §8 56-579 A 2 to develop rules and
regul ati ons under which i ncunbent electric utilities owning,
operating, controlling, or having an entitlenent to transm ssion
capacity within the Coomonweal th, may transfer all or part of
such control, ownership, or responsibility to an RTE upon
certain terns and conditions that the Conm ssion determnes wl|
comply with 8 56-579 A 2 of the Act.

On January 11, 2000, the Comm ssion issued an order
inviting interested persons to file coments on or request a
heari ng on proposed regul ations attached to the Order. Comrents
and requests for hearing were to be filed on or before
February 11, 2000. Virginia Electric and Power Conpany; AEP-
Virginia; Potonmac Edi son Conpany, d/b/a Allegheny Power; the
Ofice of the Attorney General's Division of Consuner Counsel
Chaparral (Virginia), Inc.; AOd Domnion Electric Cooperative,
and the Virginia Maryl and & Del aware Associ ation of Electric
Cooperatives (filing jointly); the Federal Trade Comm ssion's
Bureau of Econom cs; Kentucky Utilities Conpany, d/b/a Add
Dom ni on Power Conpany; the Virginia Conmttee for Fair Uility
Rates and the O d Dom nion Commttee for Fair Uility Rates
(filing jointly); and Dynegy Marketing and Trade filed coments.
No party requested a hearing.

Inits review of the comments, the Conm ssion notes that

anong those comenting, AEP and Virginia Power maintain that



many of the proposed regul ations' requirenments may be preenpted
by federal |aw, and suggest potential federal preenption of the
underlying grant of authority by the General Assenbly to the
Comm ssi on under 88 56-577 and 56-579 of the Act to
(1) establish elenments of RTE structures essential to the public
interest, and (ii) determ ne whether an incunbent electric
utility may transfer all or part of the control, ownership or
responsibility of its transm ssion assets to an RTE upon certain
terms and conditions, or suggest that the Conm ssion has
exceeded its authority under the Act. Although such issues were
rai sed, they were not in every instance anal yzed or briefed in
detail, with citation to case authority, statutory provisions,
etc. Inasnuch as RTEs are a critical conponent of the operation
of Virginia s restructuring |legislation, the Conm ssion believes
t hat i1ssues such as these should be addressed in nore detai
t hrough briefs.

Upon consi deration of the foregoing, the Comm ssion is of
t he opinion that various issues that concern Conm ssion
rul emaki ng authority regarding the transfer of incunbent
electric utilities' transm ssion assets to RTEs, should be
briefed by all parties who have filed coments in response to
the Comm ssion's January 11, 2000, Order in this proceeding.
Such parties are requested to file on or before April 5, 2000,

briefs addressing the issues set forth in Attachment A, citing



| egal authority supporting their positions. |f any parties
assert federal preenption of the Conmm ssion's rul emaking
authority regarding the transfer of incunbent electric
utilities' transm ssion assets to RTEs, they are requested to
describe, in light of any such asserted preenption, what they
believe to be the Conm ssion's perm ssible role under the
Virginia Electric Uility Restructuring Act, with respect to

i ncunbent electric utilities' transfer of transm ssion assets to
RTEs. Accordingly,

| T IS ORDERED THAT:

(1) On or before April 5, 2000, persons who filed conments
in response to the Comm ssion's January 11, 2000, Order in this
proceedi ng are requested to file an original and fifteen (15)
copies of their briefs described herein with the Cerk of the
Conmmi ssion, c/o Document Control Center, P.O Box 2118,

Ri chnond, Virginia 23218-2118, and shall on the same day serve a
copy of their brief on the parties listed in the service |ist
for this Order. The Conm ssion Staff nay also file a brief
conformng to the requirenents set forth herein.

(2) No application filed under such RTE regul ati ons t hat
the Comm ssion may finally adopt shall be subject to the May 1,
2000, filing deadline as set forth in proposed regulation
5 VAC 320-120. The Commi ssion will establish such later filing

date as may be appropriate.



(3) This matter is continued pending further Order of the

Conmi ssi on.



Attachnment A to Comm ssion Order Directing Briefing

The parties are requested to brief the issues listed bel ow

1. Whet her any of the proposed rul es exceed the Comm ssion's
authority under the 1999 Virginia Electric Utility Restructuring
Act ("the Act"). If so, identify each such rule separately and

expl ai n how such rul e exceeds such authority.

2. Whet her any of the authority granted the Conm ssion by the
Virginia General Assenbly under subdivision A1 of 8§ 56-579 of
the Act, or its exercise, is or nmay be preenpted by federal |aw

3. Whet her any of the authority granted the Conm ssion by the
Virginia General Assenbly under subdivision A 2 of 8§ 56-579 of
the Act, or its exercise, is or nmay be preenpted by federal |aw

4. Whet her any of the authority granted the Conm ssion by the
Virginia CGeneral Assenbly under the subsection B of 8 56-579 of
the Act, or its exercise, is or nmay be preenpted by federal |aw

5. Whet her any of the proposed rules, or their exercise, is,
or may be, preenpted under federal law. |If so, identify each
such proposed rul e and explain how such rule is preenpted.

6. Whet her, and to what extent, the provisions of 8§ 56-579 of
the Act, or any part thereof, are applicable to an i ncunbent
electric utility (i) that is presently a nenber of an RTE, and
(11) whose nenbership in such RTE was nade prerequisite to the
Federal Energy Regul atory Comm ssion's approval of the nmerger of
such utility's holding conpany with another entity.

7. Whet her any provision of the Federal Power Act, regul ations
i npl ementing such act, or case law interpreting either provides

that the Federal Energy Regul atory Conmm ssion (FERC) has

excl usive authority over the ownership, control, acquisition or

construction of transm ssion assets.

8. Whet her any provision of the Federal Power Act, regul ations
i npl ementing such act, or case law interpreting either inposes
an unconditional obligation on the Conm ssion to approve or to
refrain fromreview ng or conditioning i ncunbent electric
utilities' proposed transfer of the managenent, control or
ownership of transm ssion assets to a FERC-approved RTO



